Debate

Business’s New Freedoms and Potential

Responsibilities Under Citizens United

ISSUE: Should there be limits on the amount of money that can be contributed by businesses to
influence public policy and laws?

“If you’re not at the table, you’re on the menu.”* This quote expresses the importance for businesses of
being proactive in public policy development. In today’s environment businesses are discovering that
business-government relations are not a luxury but a necessity. In order to be successful most
businesses are learning that they need a long-term broad political strategy to advance their interests in
government. Managers and business leaders are learning that they cannot afford to ignore politics, but
must incorporate political concerns into their business strategies to succeed.

Much of this political activity comes in the form of political spending and campaign ads. According to
one study, Ohio is the state with the most campaign advertising. It is estimated that the average viewer
in Cleveland was exposed to approximately 87 presidential campaign spots each week during the 2012
presidential elections. Candidates spent $350 million on television ads in nine states. A main source of
this money comes from businesses both directly and indirectly.

In this time of unprecedented spending, the question has been raised as to what the ongoing impact of
the U.S. Supreme Court Decision in Citizens United will have on campaigns. Additionally, what will
businesses do in response to this newfound freedom? The heart of the question lies in the relationship
between business and government. In Citizens United, the United States Supreme Court limited the
ways in which government could regulate corporations in the political arena. The ruling effectively
strengthened the power of businesses. This means that businesses that recognize the need for political
activity can exert significant influence. For instance, Microsoft and Google have found many ways of
influencing political activity, including lobbying, placing high-powered attorneys on retainer (paying
them advance fees for services), drafting legislation, and contributing money toward political
campaigns, candidates, issues, and expenditures. A business’s political strategies may range from
containing legislation to defining issues to coping with new laws. There have been definite measurable
benefits from corporate political activity. A recent survey shows that such donations increase a
company’s value by 3.5 percent. Indeed, in today’s world corporations have become politically savvy.

! This Washington political saying is of unknown origin and has been cited in print since at least 2000.
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Citizens United essentially holds that corporations are allowed to spend as much as they like to support
candidates. It viewed these contributions to be a constitutional right like free speech, describing it as
another means of communicating ideas. In addition, the court overturned the prior limits on
contributions. These were originally considered permissible because unlike expenditures, political
contributions from businesses served as “a general expression of support for the candidate and his

views, but does not communicate the underlying basis for the support.”*

Essentially the court held that
money is speech, and the First Amendment prevents government regulation of both spending and
contributing. In undoing these laws, the Supreme Court explicitly affirmed the underlying value of the

First Amendment itself in allowing the “unfettered interchange of ideas.”?

Up until then there had been long standing prohibitions on corporate giving in an attempt to buffer the
impact of money—and often corruption—in politics and perhaps create a fairer playing field. These laws
were made in response to the fears that businesses were buying votes—in fact, buying laws. They were
meant to limit the influence of money in campaigns. Clearly, there are obligations and expectations that
arise from contributions. Indeed, this was best expressed by a steel baron who contributed to President
Roosevelt’s campaign as he lamented, “We bought the son-of-a-bitch and then he did not stay bought.”*

This system rests on the fact that the electorate is and should be informed. There is a presumption of
basic civic understanding. However, the question arises—Are Americans informed? Are they prepared
for this responsibility? Along with free speech, the founders also envisioned high-quality civic education.
Hence, much of the basis for the public education system was to have a citizenry able to evaluate and
handle the weight of these decisions.

Much rides on our elections today. Voters have a greater responsibility than in the past. They must sift
through tons of campaign information and then make determinations that will set the course for the
country’s economic and political future. In a recent study, two-thirds of Americans know at least one of
the judges on the Fox television show “American Idol,” but only 15 percent could identify the Chief
Justice of the United States Supreme Court. Additionally, almost 75 percent could name the Three
Stooges, while the same do not know the difference between a judge and legislator. Less than three-
fifths of adults in Florida could correctly identify the three branches of government.

While Americans may not understand how government works, they are no less demanding of
businesses. A poll showed that two-thirds of respondents are now expecting businesses to go beyond
just making a profit and take ethical responsibility for their roles in society. In light of today’s
environment, businesses may find themselves with great opportunity and even greater responsibility.

Businesses now have an opportunity in this new unfettered legal environment. The authors of The MBA
Oath offer a vision for businesses for meeting these newer responsibilities and higher expectations—
going beyond the bottom line. The law is to be considered a floor, not a ceiling. Businesses must go
beyond their bottom line and meet their ethical responsibilities to their stakeholders.
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While governments may create laws that are useful, business leaders must recognize that laws take a
long time to develop. The quicker way is to change business practices. In the wake of the Citizens United
decision, business leaders find themselves with an unprecedented opportunity. Businesses can stand by
and wait for new laws and regulations to set limits. They can use their power to support policies that are
favorable to their industry, even if they are unfavorable to other stakeholders. Or businesses themselves
can take the center stage and make thoughtful and reasoned decisions supported by ethical principles
and approaches.

Businesses can now, more than ever, exercise corporate governance and develop ethical best practices.
This involves reestablishing and earning legitimacy for business. The word governance comes from the
Greek word “steering,” emphasizing that businesses can steer in a positive direction. While the Supreme
Court firmly established businesses’ rights under the Constitution, leaders must not forget that business
still has a “fragile mandate.” Rather than letting laws dictate their ethical decisions, business leaders
should make strategic and ethical choices about how to use this newfound freedom and responsibility
with integrity. This is one major way to get ahead of the law.

There are two sides to every issue:

1. Itis quicker and more efficient to allow businesses to self-regulate themselves regarding
political spending.

2. The U.S. Constitution should be amended to allow control of political spending by
businesses.
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